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“Someone should tell him about 
Title Insurance and Trust Company” 
If your client has a problem concerning a pension or 
profit-sharing plan for his employees ...we can help 
you set up exactly the right plan for his needs and his 
company’s budget. 

You see, we’ve been acting as Trustee for all types of 
pension plans for a good many years. It’s more than 


likely we can be of help to you and your client, too. 
Just phone our Estate Planning Division, MA 6-2411. 
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The President’s Page 
What Makes a Lawyer Tick? 


By E. AVERY “JUD” CRARY 
President, Los Angeles Bar Association 








We have heard much about “‘What 
makes Sammy run?” Now, let’s consider 
for a minute “What makes a lawyer tick ?” 
By the nature of his profession, a lawyer 
is required to spend the greater part of 
his working hours under tension. His re- 
sponsibilities do not start and stop with 
the punching of a time clock. Tensions 
with which he is concerned have been 

E. Avery “Jud” Crary colorfully described as being “like a 

charlie horse in the tummy.” We have to 
appreciate that tension and pressure are normal and not to be 
avoided, but rather something which we should attempt to adjust 
or to control—if possible. I belive few would not agree that the 
“greats” of our profession have in their finest accomplishments 
been under the greatest tension. Surely, on visiting a racing pad- 
dock just prior to a race, it would be inappropriate to observe, 
“Tsn’t it too bad? What tense horses—they should be trained to be 
more calm and steady.” It has been aptly stated that the lawyer 
without any tension is dead. Much has been written on the subject 
and the advice, generally speaking, might well carry the syllabus, 
“Don’t get ulcers, give ‘em.” 
Isn’t the solution of the tension problem of the lawyer to pace 
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himself emotionally ? Most problems with which we are confronted 
are not entitled to be classified as emergencies and many turn out 
to be trivial. Over-tense persons create tension in others. The ten- 
sion of lawyers is often misunderstood by laymen because lawyers 
are inclined to overwhelm their listeners, often times feeling it 
necessary to hammer away rather than persuade. Laymen too often 
feel they have been lectured rather than allowed to participate in 
a two-way discussion. 


HOW TO CONTROL TENSION 

One of the best means of controlling tension is preplanning (so 
greatly stressed by the military) for the purpose of avoiding the 
multitude of pressures which arise when one finds himself faced 
with a multitude of demands with no time or priority for meeting 
them. If a perspective can be gained quickly, many problems are 
found to be relatively minor ones and can wait or be ignored. It 
is also to be remembered that participation in too many and too 
diversified a set of activities is as disastrous as failure to participate 
at all. 

In considering other means of pacing and controlling tension in 
our every day life, it would appear to be the consensus of the ex- 
perts, which I believe is well supported by the experience of many 
of us, that the following habits and attitudes will be helpful: (a) A 
sense of humor, timely employed and friendly. It must be the kind 
that causes laughter with people and not at them. (b) Willingness 
to admit, “I don’t know.” Many of you have heard the story of the 
speaker (probably not a lawyer) whose notes, with respect to one 

(Continued on page 206) 





Did You Know... 


THAT DISCOVERY COULD BE DANGEROUS? 

In defending an estate against a disputed claim, DO NOT take 
the claimant’s deposition, if you intend to invoke the Dead Man’s 
Statute (CCP 1880, subd. 3) in bar of his testimony at the trial. 
If you do take it, you will find, to your surprise, that you have 
thereby waived the right to interpose such objection! (McClenahan 
v. Keyes (1922) 188 Cal. 574, 576; 206 P. 454, 455; Kay v. Karas 
(1948) 87 C. A. 2d 600, 603 ; 197 P. 2d 396, 398; Chadbourn, His- 
tory and Interpretation of the California Dead Man Statute: A 
Proposal for Liberalization, 4 UCLA Law Rev. 175, 196-200.) 
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New Legal-Medical Code to Aid 
Lawyers in Malpractice Cases 


By J. MARION WRIGHT 


Under this new Code there will be 
available to members of the Los Angeles 
Bar Association a list of available top 
physicians and surgeons in all lines, who 
will testify in malpractice cases. 

Now you will be able to find out if you 
have a good, actionable malpractice case. 

You will be able to get a competent 
physician or surgeon who will investi- 

J. Marion Wright* gate medical records for you, and if you 

have a case will testify in court for you. 

Who pays the fees of a doctor hired by a lawyer in a malpractice 
case? 

This and many other questions are answered in the following 
“Interprofessional Code” of the Los Angeles Bar Association and 
the Los Angeles County Medical Association, which has just been 
adopted by both bodies after a great amount of work. This Code 
will have a far-reaching effect and will once and for all put an end 
to complaints by attorneys that they cannot get a competent doctor 
to investigate and testify in a malpractice case. 

I, 
INTRODUCTION 

This statement of ethical principles is presented as a guide 
seeking the attainment of the best in interprofessional conduct 
and practices. It is not necessarily of a binding character, nor 
can it be so detailed as to cover every circumstance. 

This Interprofessional Code is a further recognition that with 
the great developments in the science and art of medicine and 





*J. Marion Wright, for 5 or 6 years has been Chairman of the Malpractice Com- 
mittee of the Los Angeles Bar Association. Other members of his hard-working com- 
mittee are Elber H. Tilson, Board Member, James V. Brewer, Thomas F. Call, Hulen C. 
Callaway, Lionel Campbell, Frederick O. Field, Donald W. Hamblin, De Forrest Home, 
Henry E. Kappler, Richard L. Kirtland, John A. Loomis, Charles ec. Montgomery, Jr., 
Richard L. Oliver, Henry C. Rohr, Carl J. Schuck, Stuart B. Walzer and Sherman S. 
Welpton, Jr. Dr. Homer C. Pheasant is Chairman of the L.A. County Medical Associa- 
tion Malpractice Committee. These two committees have worked together over two 
years on this new Code. 
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law, it is inevitable that the physician and the attorney are drawn 
into steadily increasing association, as the law calls with increas- 
ing frequency upon medicine for its scientific knowledge and for 
its evaluation of facts so that the rights of individuals may be 
appropriately determined before various tribunals. 


II. 
WRITTEN REPORTS 


A. The lawyer: 


Si 


The lawyer should make his request in writing when re- 
questing a written report from a physician concerning the 
condition of a patient. The doctor’s attention should be di- 
rected to the particular condition which interests the lawyer. 


. The lawyer should not expect the physician to furnish a 


report unless the physician has first received a written 
authorization from the patient authorizing the physician to 
furnish such a report, or the lawyer’s letter to the physician 
contains a signed acknowledgment by the patient of the 
lawyer’s authority to act in his behalf. 


3. A request for a written report should ask for a history, 


diagnosis, treatment and prognosis and medicals fees up to 
the date of the report. 


B. The physician: 


1. 


The physician has an obligation to keep adequate records 
which may be used to supply to a patient’s lawyer all infor- 
mation regarding the patient-client’s medical history, and to 
retain control of X-rays. 


. Requests for medical reports should be honored promptly, 
as undue delays in providing medical reports or bills bear- 
ing on a patient’s legal rights may prejudice the patient’s 
opportunity to settle the case. 


3. If a physician is unable to state a complete medical evalua- 


tion and prognosis at the time it is required, he should so 
notify the lawyer and suggest to him that he request a fur- 
ther medical report at an appropriate time. In such instances 
a preliminary report and medical bill, clearly designated as 
such, will often serve the patient’s needs adequately. 


. Report on own patient. If the doctor is giving a report on one 


of his own patients, he should first receive the patient’s writ- 
ten authorization. The following points should be covered in 
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EDWIN A. HEAFEY, left, President of the State Bar of 
California, who addressed the Los Angeles Bar Association at 
its April meeting, and E. AVERY CRARY, President of the 
Los Angeles Bar Association. Mr. Heafey’s address was on, 
“Your State Bar—Its Problems and Accomplishments.” He 
spoke of good public relations by members of the bar, and of 
the State Bar as being two of the arms of the California 
Supreme Court, to wit, (1) in the examination of applicants 
for admission to the bar, and (2) in disciplinary matters per- 
taining to lawyers. 


a medical report, which should be submitted in an original 

and two carbons. 

a. Date, time and place of first visit. 

b. Short accurate history of accident or injury. 

c. First examination: Patient’s present and past complaints 
and a report of the findings on the physical examination. 

d. Subsequent examinations: Include complaints and evalu- 
ation of condition on each occasion, course of therapy, 
confinement to hospital or home, referrals to other doc- 
tors, and any other pertinent data. 
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Diagnosis: Include injuries received and any probable 
effect in the precipitation, aggravation or causation of 
any other injury or disease. 
Prognosis: Include an evaluation of disability, past, pre- 
sent and future, and the necessity for future medical treat- 
ment and/or surgical treatment, length of convalescence, 
and note if condition is stationary or patient discharged. 
Pre-existing disease or prior injury: Report should indi- 
cate the presence of any pre-existing disease or prior in- 
jury and its effect on present condition ; also, if pre-exist- 
ing condition was aggravated. 
Medical expense to date should be submitted, including 
an estimation of the cost of future medical care. 
INSURANCE: OMIT ANY REFERENCE TO IN- 
SURANCE. 
Report on person not under doctor’s care. Where doctor is 
asked to examine a person not under his care, the report 
should cover the following points: 


a. History of accident or injury as described by person being 


examined. 

The person’s account of treatment, and its results. Note 
particularly if patient is still under treatment. 

Findings on examination of injured part or parts and 
notation of abnormalities, X-rays, and consultations, if 
indicated. 

Comments on result of examination covering the extent 
of injuries, conclusions as to permanent disability, if any, 
and a request for re-examination of the person at a later 
date if needed to furnish above information or to testify. 


ITT. 
SUBPOENAS 
A. What is a subpoena? 

A subpoena is an order of the court commanding a person upon 
whom it is served to attend court at a certain time and place 
and testify as a witness in a trial. It must be obeyed. 

Duty as a citizen to testify. 

Our system of justice depends upon being able to require any 
citizen’s attendance at a judicial proceeding, trial or deposition 


(Continued on fage 209) 
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Freedom’s Survival in 


a Divided World 


By CHARLES S. RHYNE 
President, American Bar Association 

It is a tremendous honor to be 
invited to address this great or- 
ganization. With the support of 
this distinguished body, it was 
virtually inevitable that the 
School of Law of the University 
of Southern California should be 
universally recognized as one of 
the foremost institutions of legal 
scholarship in the World. I know 
that the legal profession accords 
such recognition to your great 
Law School and that this posi- 
tion of esteem flows from the 
achievements and prestige of 





Charles S. Rhyne* 


your alumni in our profession. 

I have had great respect for this fine University ever since they 
came roaring from behind with only 30 seconds to go, and beat 
my Alma Mater Duke 6 to 3 in the 1939 Rose Bowl game. 
Throughout our Nation, that same tremendous spirit is associ- 
ated with the University of Southern California, and at least within 
the legal profession, it is similarly associated with Legion Lex. | 
iiave heard such wonderful things about this vigorous and live- 
wire organization from my many friends in our profession who 
have seen you in action that I can truthfully say it is a real thrill 
to be here myself. 

| want to discuss with you freedom’s survival in a divided World, 
emphasizing the part which lawyers can play to insure that sur- 
vival. 

The security of our Nation and the free World is in unprece- 

*Charies S. Rhyne, President of the American Bar Association, addressing the annual 
dinner of “Legion Lex” (Univ. of Southern California School of Law support group), 


at the California Club, los Angeles, on April 16th. The accompanying article is the 
first installment of the address given by President Rhyne on that occasion. 
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dented peril. And the hour of decision on our plans for survival 
is at hand. That is the conclusion of all who have looked into the 
ever mounting military, scientific, political, economic and _ social 
forces at work in the World today. We face the threat of nuclear 
extinction plus a new kind of threat which I sincerely believe the 
people of America do not fully appreciate—the threat of loss of 
our freedom through the effects of Communist propaganda. 

The military peril has been brought home to our people through 
the Rockefeller Report, the unpublished yet highly publicized 
Gaither Report, and other sources. The dramatic satellite and mis- 
sile developments have also highlighted this peril. We lawyers are 
not military experts. We must leave the strengthening of our 
Nation’s security defense in the field of physical force to our mili- 
tary and scientific leaders. In doing so, I express the personal opin- 
ion that our leaders in those fields are second to none. We will— 
because we must—win the race for supremacy in destructive wea- 
pons. I have heard no complaints in Washington or elsewhere about 
the billions upon billions representing 64 percent of our national 
budget now being expended for the physical security of our Nation. 
The only suggestions seem to be that this may be too little or too 
late. 

PEACE BY “MUTUAL TERROR” 

It is the peril to the security of our Nation from Communist 
propaganda which lawyers can help to meet and defeat. Everyone 
knows that a nuclear weapons war today would be so incredibly 
destructive as to produce mass extermination. And while peace is 
therefore being maintained—as Sir Winston Churchill has so in- 
cisively said—‘‘by mutual terror,” the really decisive battle for con- 
trol of the World is being waged between the Free World and the 
international Communist conspiracy in a constant propaganda war 
of ideals, ideas and accomplishments. 


There is no security for the United States or any other country 
in weapons alone. Strength today resides in man’s mind, not in his 
muscle. And it is no exaggeration to say that this fight for the 
minds of men will decide the future of mankind. To this fight 
lawyers can bring an expertise second to none. Lawyers are ex- 
perts in the art of persuasion, experts in fighting with words, ex- 
perts in marshalling the facts to win men to their side of any issue. 


Ever since lawyers replaced the hired gladiators of ancient times 
(Continued on page 217) 
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Continuing Legal Education 


The Los Angeles Bar Association is again sponsoring the State 
Bar’s continuing legal education program. The Spring 1958 lec- 
ture series is on “Legal Problems of Business Enterprises.” It is 
being given in the Auditorium, California Teachers Association 
Building, 1125 West Sixth Street, Los Angeles. 

You will have your choice of attending either the weekend or 
week-night session. The lecture schedule for June is as follows: 
June 3, 7:30 p.m.—Corporate Security Regulations Under Califor- 

nia and Federal Law, Clinton R. Stevenson, lecturer. 


Weekend Session—Friday-Saturday 
June 6, 1:00 p.m.—1. Employment Problems, H. Bradley Jones, 
lecturer. 


June 6, 3:30 p.m.—2. Buy-and-Sell Agreements for Partners and 
Shareholders, Harold S. Voegelin, lecturer. 

June 6, 7:30 p.m.—3. Sale and Purchase of a Business, Dean S. 
Butler, lecturer. 

June 7, 9:00 a.m.—4. Legal Accounting Problems, Park J. Ewart, 
lecturer. 

June 7, 11:15 a.m.—5. Corporate Security Regulations Under 
California and Federal Law. Francis M. Wheat, lecturer. 
This series is offered through the facilities of University Exten- 

sion. Attorneys in general practice are particularly urged to attend. 


For further information call your local Bar Representative, Leslie 
C. Tupper, chairman, TRinity 5111. 








LET F L O W E R S CARRY YOUR MESSAGE | 


of Good Cheer—Condolence—Congratulations or for any occasion 
Phone and Charge It... 
MAdison 6-5511 


Broadway Florist 


218 WEST FIFTH STREET 
BETWEEN SPRING STREET AND BROADWAY 
Flowers Telegraphed to Any City in the World 
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Success :OFTEN A COMBINATION OF TALENTS 


This is particularly true in Estate Planning. 

Your legal skills and knowledge of your 

client’s personal requirements... combined with 
the experience, financial knowledge and personal 
attention of our Trust Officers... assure 

successful management of all Trust matters. 
Together ...you as the attorney and 

Union Bank as executor /trustee ... we can devote 
our respective talents to the best interests 

of beneficiaries. 


LOS ANGELES 
BEVERLY HILLS 
SAN FERNANDO VALLEY 


member federal deposit 
insurance corporation and 
federal reserve system 
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Tax Reminder 


CAPITAL GAIN OPPORTUNITIES FOR 
INVENTORS AND THEIR BACKERS 


By WILLIAM M. POINDEXTER* 

Under the provisions of Section 1235 of the 1954 Internal Reve- 
nue Code inventors and their individual financial backers are en- 
titled to capital gain treatment on royalties. Previously, professional 
inventors were not entitled to capital gain treatment. 

Only individual “holders” qualify. A holder is the inventor or 
an individual who has contributed money or money’s worth toward 
the invention prior to its actual reduction to practice in return for 
an undivided interest in the invention and the right to a patent. An 
attorney performing services for the inventor in exchange for an 
interest in the invention should qualify as a holder. An employer 
of the inventor, related persons, except brothers and sisters, and 
corporations do not qualify. 

The holder must transfer substantially all of his right in the 
invention in order to qualify. A direct assignment of patent rights, 
of course, would qualify but also the section is intended to include 
the usual exclusive license for the term of the patent issued or to 
be issued and without geographical restriction in the United States. 

The holders may not transfer the invention to related persons 
such as family members, or to a corporation in which the holders 
own over 50% of the stock, or to a trust set up by the holders. 
However, a transfer may be made to brothers and sisters of the 
holders, or to a corporation in which they do not own over 50% 
of the stock. 

The six months holding period is eliminated under Section 1235. 
So, a sale or a license will qualify for capital gain treatment even 
though the holder has had his interest for less than six months. 
Also, it is not necessary at the time of sale or license that the pat- 
ent or even the patent application be in existence to qualify. 

Section 174 of the 1954 Internal Revenue Code offers an addi- 
tional advantage to persons providing financial assistance to inven- 
tors. The amounts spent toward development of the invention and 
expenses incurred in the application for the patent may be deducted 
in the year they are paid against ordinary income so long as the 


*Member of the Los Angeles Bar Association and its Committee on Taxation, 
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expenditures are made in connection with taxpayer’s trade or busi- 
ness. The trade or business requirement requires some considera- 
tion. The taxpayer cannot qualify as a holder if he is the employer 
of the inventor. Probably if he makes a practice of backing several 
inventions at a time he would be considered to be engaged in a 
trade or business. 

Perhaps one of the best forms of organization is a partnership. 
The partnership can hold title to patent rights although it does not 
qualify as a holder. The holders are entitled to capital gains treat- 
ment on their distributive shares of royalties paid to the partner- 
ship. A partnership can consist of the inventor, persons contributing 
money toward the invention, their attorney and perhaps shop own- 
ers who are contributing services. This form of organization should 
qualify as a trade or business so that the persons contributing cash 
may deduct proportionately the amount of their contributions ex- 
pended for research and experimental purposes under Section 174 
of the 1954 Internal Revenue Code. 


Cy i i CY 





over 53 Years experience 


e PROPERTY MANAGEMENT 
e SALES AND LEASES 

e APPRAISALS 

e INSURANCE 

e LOANS 


R. A. ROWAN & GO. 


ESTABLISHED 1904 
ROWAN BUILDING 


458 SOUTH SPRING STREET 
TRINITY 0131 
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Federal Courts Indigent Defense 


According to Richard F. C. Hayden, chairman of the Los An- 
geles Bar Association Federal Courts Criminal Indigent Defense 
panel, the following members of the committee served during the 
months of March and April, 1958: 


March, 1958 


Louis T. Fletcher F. G. Stapleton 
Max C. Garrick Julian S. Gould 
Max L. Gillam Anthony J. Bradisse 
Donald D. Paul D. Clifford Higgins 
Robert M. Ebiner Myron E. Harpole 
Gerald I. Neiter Edward C. Cazier, Jr. 
Robert M. Schreiber R. Glenn Brewer 
Matthew L. Hatfield Victor H. Palmieri 
Benjamin W. Shipman John H. Hall 

April, 1958 
Milton Fenton Charles W. Krugmcier 
Seymour Mandel Gerald L. Rosen 
Gilda Cohen Paul W. Sweeney 
Matthew L. Hatfield John S. Turnbull 
Jerome D. Savenick Robert S. Thompson 
Bentley M. Harris Murray Jackson 
Leonard A. Goldman V. Edward Drake 
Walter E. Gregory Edward I. Gritz 


If you desire to help in this fine work and get some Federal 
Courts experience sign the following and mail in: 





To the Chairman of the Federal Courts 
Criminal Indigent Defense Comimttee : 
Los Angeles Bar Association 
510 South Spring Street 
Los Angeles 13, California 
I desire to serve on your committee during 1958. Please 
place my name on your list. 


RNR ncssi-iacccqshsanilibeairtcodibasgssciatenanieltcdndscudcme ideale tae Tinta 
|S Se eee sae Rte Wee Se eRe NT e ST ee ee cle 
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Junior Barrister Essay Contest 
By JOSEPH M. McLAUGHLIN 
Chairman Junior Barrister Essay Contest 

The Junior Barristers of the Los Angeles Bar Association will 
edit the October issue of the Los ANGELES Bar BULLETIN. Pre- 
ceding the publication of the issue, the Junior Barristers will hold 
their Tenth Annual Legal Essay Contest. The winning entry and 
the entries receiving honorable mention will be published in the 
October Bar BULLETIN. Other outstanding articles will be pub- 
lished in subsequent issues. The writer of the winning article will 
receive the Judge Ashburn award of $100.00. Suitable trophies 
will be awarded the writers of the articles receiving honorable 
mention. 

Contest rules are as follows: 

Eligibility: All attorneys, whether Junior Barristers or not, who 
had not reached thirty-six on or before December 31, 1957; 

Subject: Any legal topic of interest or benefit to the bar; 

Length: Approximately ten (10) legal size, double spaced, 
typed pages ; 

Copies: Four legible copies should be submitted ; 

Deadline: Send entries to Junior Barrister Editorial Board, 
815 Security Building, Los Angeles, California, no later than 5:00 
p.m. Tuesday, September 1, 1958. 





PRESIDENT’S PAGE 

(Continued from page 194) 
of the points he hoped to make, read as follows: “Not sure of this 
point—yell like hell.” There are always times when one should 
admit he doesn’t know and will have to look it up. (c) Willingness 
to compromise. A tension producer of the first order is to develop 
a feeling that one must always be right, even to the extent of re- 
sorting to face-saving tactics. (d) Professional interest should not 
supplant family interest. Working day tension should roll off, not 
spout off, at home. (e) Every lawyer should have a satisfactory 
philosophy of life. The specific form of belief is not so important 
as the realization that we do have beliefs which help us feel that 
we are here for some good purpose. One will work with minimum 
tension if he feels that he has helped and is helping to make the 
world a better place in which to live. 
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“LAW DAY—L. A.” 


“Law Day—U:.S.A.,” had special significance in L.A. A special 
committee appointed by Los Angeles Bar Association President 
E. Avery Crary completed a successful campaign to bring to 
the attention of lawyers and other residents of Southern Cali- 
fornia the observance of May 1, 1958, as “Law Day—U.S.A.” 

The committee included Paul R. Hutchinson, chairman; Morris 
Pfaelzer, board member; John W. Holmes, Charles H. Older, 
Rickard L. Oliver, Paul Palmer, John H. Rice, Emmet H. Wil- 
son, Jr., Gordon K. Wright, Joseph N. Owen, and Marvin M. 
Chesebro. 

The committee worked closely with schools, service clubs, 
women’s clubs, libraries, city and county government officials 
and other organizations in developing plans for the observance. 

In issuing a proclamation designating May 1, 1958 as Law Day, 
Mayor Norris Poulson praised the Los Angeles Bar Association 
and local law schools for the part they have played in the growth 
of the Southland. “Without the laws and the courts, the freedom 
of individual citizens so often taken for granted would have no 
meaning or significance,” Mayor Poulson said. 

Cooperating with the Committee, the Los Angeles City School 
District issued a five page memorandum and suggested study guide 
for teachers regarding Law Day. Prepared by the Division of In- 
structional Services, the bulletin pointed out that President Eisen- 
hower has encouraged the nation to “rededicate our faith in the 
rule of the law and to recall the supreme importance of the law 
in the lives of free men.” 

GOOD PUBLICITY 

The Law Day Committee received outstanding cooperation from 
local media in publicizing the event. All four of the Los Angeles 
newspapers carried editorials concerning Law Day on May Ist, 
and included stories about the proclamation and other related 
activities prior to that date. Television and radio stations gave wide 
coverage, with local TV outlets filming L.A.B.A. President Crary 
with Mayor Poulson when the latter issued his proclamation. 

All municipal and superior court judges received copies of a 
booklet “Law Day — U.S.A.” as did local public schools, law 
schools, libraries, and service clubs. Members of the Los Angeles 
Bar Association were also active in bringing the date to the 
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attention of service club members throughout the City at club 
meetings. 

In announcing the appointment of the Law Day Committee, 
L.A.B.A. President Crary made the following statement: “May 
Ist has in recent years been appropriated by the leaders of the 
international communist conspiracy as a day on which to celebrate 
their conquest and achievement. This year in America on May 
Ist we will celebrate Law Day U.S.A. and remind ourselves and 
our countrymen that ours is a government of laws and not of 
men. 

“In his proclamation of May Ist as Law Day U.S.A., President 
Eisenhower is flinging out as a challenge to the Kremlin an 
achievement of our system of government to which the communists 
have no answer: Freedom under law, the dignity of the individual. 

“But Law Day, which will in many ways be observed and 
celebrated by the Los Angeles Bar Association, is also designed 
to strengthen the rule of law at home so as to strengthen our 
case for the rule of law as the decisive factor in resolving disputes 
between nations. Law Day must remind us that freedom can be 
lost ; that it belongs to the vigilant and the diligent.” 


rintin Gg — 
is more than ink and paper. 


That is especially true of financial, legal and corporation 
printing. Only through years of intimate contact with prob- 
lems arising in connection with the printing of Registration 
Statements, Prospectuses, Loan Agreements, Indentures, 
Annual and Interim Reports, Legal Documents and the like 
can the type of practical experience be acquired that 
ensures prompt, accurate and absolutely confidential service. 


JEFFRIES BANKNOTE COMPANY 


Established 1894 
FINANCIAL, LEGAL AND CORPORATION PRINTING 


117 WINSTON STREET © TRuinity 9511 
AFTER S P.M.—TRinrry 95146 » (DAY AND NIGHT SERVICE) 
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NEW LEGAL-MEDICAL CODE TO AID 
LAWYERS IN MALPRACTICE CASES 


(Continued from page 198) 

(notwithstanding the inconvenience) and his testimony as to 
what he knows about the case. There is no question of the obli- 
gation of the physician to answer to a subpoena like any other 
citizen, except where grave emergency prevents his doing so. 
An emergency can never be a matter of mere convenience to 
the physician. It must always involve the genuine professional 
needs of a patient, and the physician takes the risk of convincing 
the court that the emergency was of sufficient gravity to jusitfy 
his ignorning the order of the court. 


. Lawyers follow different policies as to subpoenaing medical 


witnesses. 

Sometimes lawyers will not subpoena the doctor they expect 

to call as a witness, preferring to make personal arrangements 

with the doctors and relying on them to appear. 

Other times lawyers will subpoena their medical witnesses be- 

cause : 

1. It may become essential in securing a continuance if for any 
reason the doctor fails to appear as required. 

2. It may be advantageous in the particular case for the doctor 
to be able to testify, if asked, that he came to court because 
he was ordered to do so. 


. Recommended policy. 


No doctor should take offense at receiving a subpoena. How- 
ever, if a lawyer plans to have one served upon a doctor he 
should, where circumstances permit, notify him promptly, pre- 
ferably in advance of service. The lawyer should discuss with 
the doctor the exact time he hopes to put him on the stand. 
Recognizing the demands of a doctor’s profession, judges and 
lawyers make every effort to avoid any unnecessary inconven- 
ience or delay. On the other hand, notwithstanding the lawyer’s 
best efforts, the doctor’s testimony may not occur on schedule. 
The process of law and the time of other individuals must also 
be respected by the doctor. 

A lawyer should not attempt to bring a non-treating physician 
into court under subpoena, or otherwise, without some provi- 
sion for reasonable compensation to the physician. However, 
it should be made clear that a physician may be subpoenaed just 
as may any other citizen. Under existing California law any 
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expert in any field can be subpoenaed under the law to testify 
as to his expert opinion, if he has such opinion. 
IV. 
RELATIONSHIP OF THE PHYSICIAN AND THE 
LAWYER PRIOR TO TRIAL 


. Statements by physicians to both sides. 


When a physician who has agreed to offer testimony on a case 
is approached by lawyers or other representatives for other 
parties with adverse interests, he should be frank about his 
prior commitment, and should notify such lawyer or representa- 
tive of such fact. 
Efforts by lawyers to influence medical testimony. 
A frank discussion of the issues and opinions between the cli- 
ent’s physician and the client’s lawyer prior to trial is to be 
encouraged. The lawyer may properly point out the kind of 
medical evidence he needs to establish his case and the reasons 
for it, but this does not mean that the physician’s testimony 
must be in accord with these views. 

Advance preparation for trial. 

The preparation for trial, the ability to give credible evidence 

in an intelligent manner, and the writing of a physician’s report, 

will depend on the doctor’s understanding of a number of fac- 
tors, among which are: 

1. A thorough consideration of all medical aspects of the pa- 
tient’s case. 

2. A knowledge of what is meant by the term “proximate 
cause”. 

3. An understanding of the legal point of view, that damages 
can be awarded for pain and suffering. 

4. An understanding from a legal point of view of the factors 
which go into the evaluation of disability. 

5. A study of authoritative literature in an uncommon, unusual 
or vigorously contested medical question. 

6. An understanding of the rule of evidence which requires that 
physicians express their opinions on the basis of reasonable 
medical probability rather than on the basis of speculation 
or possibility. Merely because other well qualified physicians 
have come to a different conclusion is not grounds for a 
physician to refuse to express his opinion. Some doctors are 
reluctant to give their opinions, though based upon know- 
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ledge, experience and observation, because other physicians, 
equally well qualified, may have come to a different conclu- 
sion. This reluctance is not well grounded and should be dis- 
regarded. 
V. 
CONDUCT OF THE TRIAL 


. The physician as a witness. 


The physician should always keep in mind that he is not in the 
courtroom as an advocate, and he should avoid being cast in 
this light. 

If a physician believes that a lawyer is omitiing an important 
point in the course of presenting the case or that he is under- 
estimating the importance of medical testimony which is being 
offered by the other side, he should consult his patient’s lawyer ; 
however, a physician on the witness stand should not volun- 
teer information which is not in response to a question. 


. Choice of language by medical witness. 


A medical witness testifying before an administrative body, 
such as an industrial commission, may ordinarily use technical 
language with relative freedom and confidence. The reason for 
this is that such bodies become relatively expert in the under- 
standing of this medical vocabulary. That is true in varying 
measure of judges. It is not true, however, of a jury. The medi- 
cal witness should bear in mind that his testimony is not in- 
tended to impress but to explain. If it does not help explain and 
clarify the issues of a particular case, it has failed in its funda- 
mental purpose. 


The physician on the witness stand. 

The physician should never be discourteous to the cross-exam- 
iner. As soon as the witness becomes discourteous to the cross- 
examiner he loses his effect as an impartial witness and also 
usually alienates the interest of the court and jury. 

If an examining lawyer exceeds the bounds of dignity and pro- 
priety in his cross-examination of the physician, the physician 
should feel free to appeal to the judge or other presiding officer 
for his protection. 


The province of the objection in the courtroom. 
Trials are governed by the rules of evidence. When testimony is 
offered on a particular subject and an attorney interposes an 
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objection, that merely means that the lawyer requests the court 
to pass upon whether the question should be answered. After 
objections are interposed and the court makes a ruling, if the 
physician is in doubt as to whether or not to answer the ques- 
tion, he should ask the judge. 
*. Do not refer to insurance. 

All witnesses should avoid mentioning insurance, because its 
mere mention in a personal injury action will often result in a 


mistrial. This requires the parties, witnesses, and lawyers to 


attend a retrial of the case at a later time. 

*, Categorical questions. 
Where a physician feels that a “yes” or “no” answer will not 
accurately answer the questions propounded, he should so state. 
Permission will then usually be given to qualify or explain the 
answer. 
The problem of conflicting medical evidence. 
Doctors are as much aware as anyone of the difficulties created 
by conflicting medical testimony. This would include evaluation 
of symptoms, and mental and emotional outlook of patients 
and judgments as to diagnosis and treatment. It must be re- 
membered that in many situations alternative treatments are 
available, any one of which may be good practice. Judgment 
values are not exact, but as best fall within rather substantial 
ranges. Certain risks usually attend a given procedure. Finally, 
diagnosis and treatment must both be evaluated as of the time 
they occurred rather than in the light of subsequent events. 

. Hypothetical questions. 

It is frequently necessary to use hypothetical questions in elicit- 
ing testimony from expert witnesses, but these questions can 
be very troublesome and confusing unless proper care is taken 
to be sure that all of the elements of the question are clearly 
expressed and unambiguous. They further must properly re- 
flect the testimony which has been submitted or which the party 
expects to submit upon which he relies in support of his con- 
tentions. It is therefore recommended that wherever possible 
the questions be written out in advance to eliminate as far as is 
possible any misunderstanding that might arise in regard to the 
context of the question. If the hypothetical question is to be 
lengthy and complicated by many factors, it is preferable prac- 
tice wherever possible to have it submitted to opposing counsel 
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and if need be, discussed with the Court in chambers in ad- 
vance of having it propounded to the witness on the stand in 
the presence of the jury. The expert witness in attempting to 
answer the question, must of course make sure that he under- 
stands all of its elements and that they are sufficient and com- 
plete enough so that he can properly predicate his opinion 
thereon. 
VI. 
COMPENSATION FOR MEDICAL REPORTS 
AND TESTIMONY 
It is impossible to establish a rule governing a physician’s fee. 
Many misunderstandings concerning fees coud be avoided by a 
prior conference between the physician and the lawyer. 
A. Agreements as to compensation. 
Under no circumstances may a physician charge a fee the 
amount of which is contingent upon the outcome of the litiga- 
tion concerning which he makes an examination or testifies. 
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B. 


D. 


Reports to attorney for physician’s patient. 

Where a physician makes a report to the attorney for his own 

patient based upon records which the doctor can obtain from his 

own office, and upon treatment and examinations already made 
by the physician for which he has received fees for his services 

or has an agreement to pay fees, the physician, if he makes a 

charge for this report, should make one that is reasonable. 

If the physician is required to make an additional examination 

or is required to obtain or interpret records not in his posses- 

sion, the physician should feel free to make an additional rea- 
sonable charge for the time and professional services rendered. 

If the physician is required to do additional research in order 

to render his report, he should feel free to make an additional 

reasonable charge for the time and professsional services re- 
quired. 

Report on person referred for examination only. 

Where an examination and report concerning a person referred 

for examination only is requested, the physician should make a 

charge consistent with the amount of time and extent of pro- 

fessional services involved. 

Witness compensation. 

1. The physician's charge for testifying on behalf of his patient 
should not exceed a reasonable charge for the time and skill 
required for such service. 

2. If a doctor is called to testify as an expert witness in a case 
with which he has had no prior connection, he should receive 
such compensation as may be agreed upon with the lawyer 
representing the party who calls him as a witness at the cus- 
tomary rate in the community for an expert of equal 
standing. 

Responsibility for payment of compensation. 

The payment of a physician’s fees for examinations and reports 

and testimony in connection with litigation is always the obliga- 

tion of the patient or the party to a court action. It is contrary 
to the Canons of Ethics of the legal profession for a lawyer to 
agree to be personally responsible for the costs of maintaining 

a lawsuit. It is often advantageous to request the patient, either 

directly or through his lawyer, to permit the lawyer to pay the 

physician’s fee directly out of any recovery which may be had 
in a particular law suit. 
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FREEDOM’S SURVIVAL IN A DIVIDED WORLD 

(Continued from page 200) 
as representatives of men in resolving disputes, we of the legal 
profession have fought for our clients in many different types of 
arenas. Daily we come into the Courts, before Legislative Com- 
mittees and before all types of governmental agencies, local, state 
and national. Our power of persuasion is therefore not limited to 
any particular arena. In fact, from the inception of our Nation 
until the recent past lawyers have been the acknowledged leaders 
in discussion of the great issues of our day in public forums. We 
have been leaders in public affairs and public service. But recently 
we have become so bogged down in the affairs of our clients, due 
in part no doubt to ever growing complexity of our Country’s legal 
system, that we have lost out somewhat to labor union leaders, 
business leaders, professional public relations men, news analysts 
and others. 

Now is the time, and Communist propaganda is the challenge, 
which should incite us to reassume our traditional discussion role 
and man the ramparts in this new type of battle. It is up to us to 
fight off and defeat this new type of peril to our people’s freedom. 


The Communists are masters of deception and duplicity. They 
are the greatest propaganda experts in all history. They have taken 
over, improved and developed Hitler’s “big lie” technique into a 
major instrument of conquest. Their major conquests have been 
achieved not by force of arms but by political, economic and sub- 
versive tactics. 

WOLF, WOLF 

Every newspaper in America, day by day, headlines some story 
in our constant war of words with the Russians. This is due to the 
current mass psychology headline barrage diplomacy of our era. 
To this battle of the headlines, our people react often in an almost 
benumbed, uncomprehending fashion. The constant crisis and ten- 
sion sometimes creates an almost apathetic reaction. It is the old 
story of the boy who cried wolf too often. We weary of crisis after 
a time. This is an extremely dangerous situation. Our people do 
not yet realize the danger to them from the strength and capacity 
of the Kremlin in the propaganda field. 


If freedom is to survive in our divided World, our people must 
in some way be brought to realize that the peril of freedom does 
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not always appear in the same guise. They must be made to recog- 
nize this new peril from false Communist propaganda which is 
putting the very idea of a free society to its greatest test in all 
history. This danger to us from losing the war for the minds of men 
must somehow be made crystal clear. We could win the weapons 
race yet still lose our freedom. The Kremlin could win this greater 
and ultimate victory by capturing the minds of the peoples of the 
neutral and uncommitted nations of the World by instiliing their 
ideas, ideals and accomplishments. 

Let me illustrate my point by reference to a current page one 
battle. Khrushchev has skillfully built up world-wide pressure for 
a new summit conference. Viewed in lawyer language, his propa- 
ganda is contained in communications we would characterize as 
“special pleadings.”” Khrushchev has thereby cunningly contrived 
to convince the whole World that the Communist leaders are suing 
the United States of America before the “Court of World Public 
Opinion,” and that the Kremlin is seeking a “judgment” of peace 
against us. 

Applying the well-known techniques of a lawsuit to the summit 
“pleadings,” we lawyers can recognize the real facts and issues. 
Stripped of their propaganda wrappings Khrushchev’s “special 
pleadings” are false and misleading. They fail to make out a case. 
But Khrushchev knows that throughout the whole World there 
exists the strongest yearning for peace. Propaganda-wise a sum- 
mit conference held out as an opportunity to achieve peace at one 
stroke is unbeatable as a news topic in the World today. The Com- 
munist leader is capitalizing upon this and seeking to so clothe 
himself in the cloak of “peace” as to increase his prestige at home 
and abroad. By this psychological warfare weapon he seeks also 
to further the objectives of the international Communist conspiracy 
by destroying American influence and military power throughout 
the world. The thing our people must be made to realize is that 
Khrushchev seeks to win, not settle, the cold war. The Kremlin 
plan for a peaceful world is now, always has been and always will 
be, to make the world 100% Communist. 

A major missing element in the proposed summit conference is 
the absence of rules to go by. We can go back to the Geneva Con- 
ference and its final agreements and promises and try to use that 
as a starting point or standard. We can use the conflicting communi- 
cations that have passed between President Eisenhower, Bulganin 
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and others. But when you get beyond that and decide upon the 
issues, how are those issues going to be resolved. How can one 
debate and settle anything with Communists who recognize no 
moral values, recognize no rules of law in the international Com- 
munity, and to whom truth and the keeping of one’s word are un- 
known virtues ? 

Prestige and a propaganda victory on the road to world domina- 
tion are obviously what Krushchev seeks by his drive for a sum- 
mit conference. But what is there in such a conference for us? 
Could not the issues mentioned for summit resolution all be ac- 
complished through existing machinery in the United Nations? 
Why then do we need a summit conference at all? 


And if such a conference could possibly achieve a worthwhile 
agreement, for example, on peaceful use and exploration of outer 
space, how would we know that the Kremlin, whose record is a 
continuous one of broken agreements, would abide by such an 
agreement ? What form of guarantee of performance does Khrush- 
chev offer? 

Lawyers should analyze this summit propaganda and speak out 
in our home communities. Express your views on each bit of evi- 
dence as it is revealed or concealed. We ought to let our leaders 
know that we are watching their every move as well as the actions 
of the Russians. Here is indeed an example of a very current and 
meaningful issue where lawyer discussion, analysis and leadership 
can be an outstanding public service. 


LAW OF SEA CONTROL OUTER SPACE? 


Other illustrations of issues which demand our analysis and pub- 
lic discussion are the Soviet announcement of an alleged plan to 


‘ 


stop nuclear weapons tests and the “space-for-peace” plan which 
they put forth recently with a dramatic production reminiscent of 
Hollywood's best. In truth they falsify when they say this “space- 
for-peace” plan is either a new idea or their idea. President Kisen- 
hower, Senator Johnson and others have proposed the same thing 
months ago. As Life Magazine for March 17, 1958, notes, others 
have also emphasized the same idea in urging development of the 
rule of law to govern and insure peaceful use of outer space for the 
benefit of all mankind. | personally feel that the basic principles of 
the law on freedom of the sea must apply to the use of outer space. 
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I also believe that our position in exploration and use of dis- 
coveries on other planets or celestial bodies should be the same as 
our position in the Antarctic i. e., we will make no sovereignty 
claims and recognize none. These questions urgently need discus- 
sion by lawyers and I hope to create discussion by this brief men- 
tion here. 


We seemingly have not yet devised an effective defense to the 
weapon of propaganda. We who use only the truth have not yet 
made truth the devastating instrument it must become so as to 
defeat and destroy the Communist technique of the false claim or 
the half-truth designed to create a false conclusion. We lawyers 
must dedicate ourselves to developing a defensive mechanism to 
this onslaught of Communist words—words which are always de- 
signed to and which often do accomplish great damage to the secur- 
ity of our Nation. Progress is generally response to challenge. Let 
us accept this word peril as our challenge. When we progress to 
the point that Communist propaganda is recognized and detested by 
our people and the people of the free world alike, then only can 
we claim progress in the fight to defeat the Kremlin in its ever 
growing efforts to destroy our freedoms by subverting the minds 
of men. We lawyers have the training and the capacity to do this 
job in our Country and we must not shirk our responsibility here 
any longer. 


We have outstanding news analysts and editorials on the devel- 
opments in this field. But these unilateral efforts are not a substi- 
tute for the debates and discussion which have always alerted our 
Nation to peril in the past. Constant discussion at the community 
level is essential to an informed public opinion here. Some group 
or segment of our society must rise up and provide the necessary 
leadership and perform that function. 


(To be continued 
in next issue) 
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BB Rw Br CBI CB CB CBr Rie Be 


é Silver Memories 


BB Bre co Br CR CR CB CR oH HE 


Compiled from the World Almanac and the L.A. Daily Journal of 
May, 1933, by A. Stevens Halsted, Jr. 


Of the 512 candidates who took the 
February bar examination, 215 passed or 
41.9%. Among the successful candidates 
were Charles Crail, Jr., Burdette J. 
Daniels, Lewis Drucker, Arthur C. 
Hurt, Jr., James C. Ingebretsen, Paul E. 
Iverson, William E. Lamoreaux, 
Thomas D. Mercola, Lloyd M. Smith, 
Ernestine Stahlhut, Frederic H. Sturdy 
and Donald R. Wright. 


* * * 





A. Stevens Halsted, Jr. 


The monthly luncheon of the S.C. Law Alumni at the Uni- 
versity Club honored 7 members just re-elected to the Los Angeles 
Municipal Bench: Judges Ambrose, Brockmann, Call, Clarke, 
Eagan, Lahey and Nye. 

* * * 

Pierson W. Hall has been installed as the new United States 
Attorney at Los Angeles. He succeeds S. W. McNabb who 
resigned and accepted an appointment as Federal Referee in 
Bankruptcy. 

a. 

The Los Angeles Bar Association is presenting a series of 
weekly fifteen minute radio programs. Two addresses were by 
Harry J. McClean on “Government Control of Business” and by 
William W. Clary on “Moratorium Laws; What They Are and 
How They Affect Our Pocketbook.” 

SR on 

In Berlin Chancellor Hitler announced a program of compulsory 
manual labor for every German youth, high-born or low. In 
Moscow on May Day, as 400 airplanes circled over the Kremlin, 
a Red army of 40,000 paraded past Stalin, followed by 1,000,000 
workers. 
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—your questions answered 


We have worked closely with 
attorneys, employers, and under- 
writers in setting up various 
plans in the pension and profit- 
sharing fields. Answers to your 
questions regarding benefit plans 
may be found in our knowledge 
-gained through experience. 
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Bosthens <* a, 


By George Harnagel, Jr. 


The Board of Governors of the Illinois 
State Bar Association has approved a 
new policy of charging a registration fee 
to those who attend the Association’s an- 
nual meeting. “The theory is, those who 
attend the convention and enjoy it should 
bear more of the expense than those who 
cannot attend.” Additionally, in an effort 
to solve the problem of guaranteeing the 
number who will attend banquets and 
other similar functions, it has instituted 
the plan of selling tickets at a discount to those who register early 
and purchase their tickets at the time of registration. 
ie 


George Harnagel, Jr. 


Caveat Author 

“A former associate in the Maryland Court of Appeals told 
me of an opinion he drafted, which seemed to him a masterpiece of 
literature and legal wisdom. As he went out for lunch, he handed 
the opinion to his law clerk, saying, ‘I am sure this is the law, but 
you had better run the digest; you can never be sure that some 
fool judge may not have decided to the contrary.” When my friend 
returned, his law clerk greeted him respectfully and said: ‘I found 
out who that judge is that you referred to.’ With a dignified 
flourish he then handed the Judge one of his own forgotten 
opinions.” — Simon E. Soboloff, United States Circuit Judge, 
Fourth Circuit. 

oe 
A Shortage of Legal Talent 

“There was one glaring fact about the 1957 legislature which 
deserves particular attention, and that was the extreme scarcity of 
lawyers or men with legal training. There were not enough of 
them to make up the membership of the judiciary committees in 
either house; and when the judiciary committees were meeting 
there simply weren't any lawyers available for service on other 
From an editorial in Daily Capital Journal, Pierre, 





committees.” 
South Dakota. 
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